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Intention to Create Legal Relations: the Limits of Interference of Law into Social 
Life.............................................................................................................................Xie Hongfei  5  
［Abstract］ 

Intention to create legal relations constitutes an essential ingredient of juristic act, particularly 
in situations where consideration is absent.  The doctrine requires that a juristic act should have 
“legal meaning”. The very purpose of the requirement is to define the limits of interference of 
law into social life, thus protecting family and social arrangements from legal regulation. Both the 
value-neutrality observed and private autonomy upheld by states have justified such intention. In 
judicial practice, the intention to create legal relations most probably is presumed by the court 
directly. As a matter of fact, courts, when facing different types of juristic act, seldom presume the 
presence of intention in social and domestic agreements, whereas in commercial agreements, 
courts may strongly presume that there is an intention to create legal relations. However, a more 
proper approach may be a comprehensive decision made in terms of circumstance of the act, the 
state of the interests of parties, the principle of good faith and the degree of trust on a case-to-case 
basis. For acts not subject to legal regulations, parties shall not resort to litigation by way of 
damages stipulated for breach of contract. With regard to act involving intention to create legal 
relations, neither party is entitled to right of claim. In case one party does so, he/she shall not file 
unjust enrichment claim. The liability for favors is limited to intention and gross negligence. 
 
 
On Joinder of Preliminary Action………………………………………Li Lifeng & Pu Xin  24  
［Abstract］ 

Joinder of preliminary action refers to bringing several legal claims against different subjects 
or different objects of action by a claimant based on facts of a same case and the court hears the 
case in accordance with the sequence of claims brought by the claimant. The very characteristics 
of joinder of preliminary action has determined that it helps save litigation cost, maintain a unified 
judgment, promote substantive justice and protect a party’s right to sue. Thought subjective 
joinder of preliminary action runs a risk of violating legal proceedings, yet it may be remedied 
through institutional means. Moreover, joinder of preliminary action may also play a role in 
avoiding shift of responsibilities between parties concerned and preventing delay of litigation. 
During proceedings, when the claim on the first note is justified, the claim on the second note 
shall be barred upon the time the prior judgment enters into effect. When the claim on the first 



note is subject to appeal, the action of the claim on the second note remains on the first trial stage. 
Court of first instance should hear the claim on the first note and make its decision, and 
meanwhile, deal with the claim on the second note on the basis of the trial and decision of the 
claim on the first note. During the appeal, when the claim on the first note is supported by court of 
first instance while the claim on the second note is pending for judgment, the court may uphold 
the decision of first instance while dismiss the appeal if it finds the original decision is correct; or 
the court may remand the case for a new trial if the original decision is found to be problematic. In 
case the claim on the second note prevails, the party concerned is entitled to lodge an appeal. In 
case neither the claim on the first note nor the one on the second note wins the lawsuit, only the 
plaintiff has right to appeal. 
 
 
Risk and Legal Regulation of Forensic DNA Database…………………………Weng Yijie  37  
［Abstract］ 

The forensic DNA database serves as a very effective tool to fight against crime. However, the 
extraction and use of DNA samples may result in great risk, as the extraction of citizens’DNA 
bio-samples may infringe upon their body integrity, analysis and storage of DNA profiles may 
encroach on citizens’right to determination of information, and storage of DNA bio-samples may 
grossly violate citizens’right to privacy. In order to protect citizens’rights, western countries 
require that the establishment and use of DNA database should abide by principles of legitimacy, 
judicial review, proportionality and decentralized management. Many problems have arisen in the 
preparation for construction and operation of DNA database in China. We should draw on 
successful experiences of western countries so to perfect our own DNA database. 
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［Abstract］ 

 “Political-legal unjust cases” are misjudged cases owing to intervention by political-legal 
committee within a certain period in contemporary Chinese history. Resulting from Chinese 
political and legal systems, this kind of cases reflects clearly the inherent contradictions existed in 
the course of building up rule of law in China. Due to their political nature, we need to expound 
these unjust cases by putting them back under the particular political background. The author, 
taking She Xianglin case and Zhao Zuohai case as an entry point and Huntington’s political 
modernization theory as an analytical framework, notes that the weakening of authority in the 
reshape of authority, functional mix-up in structural disintegration and participation obstacles in 
mobilization of rule of law efforts have constituted respectively backgrounds of power, 
organization and public opinion, which in turned resulted in “political-legal unjust cases”. When 
“political-legal unjust cases” occurred, administration/transformation pressure caused by the 
weakening of authority serves as deep-seated cause, public opinion and voice of the people 
following an excessive mobilization as an intermediary, and further, functional mix-up of political 
and legal agencies plays a decisive role. The building up of rule of law has to be promoted within 
the framework of construction of political modernization. Analysis of political background of 
“political-legal unjust cases” is conducive to a better understanding of issues involving rule of 
law in China. 



 
A Study on Compensation for Funeral Expenses: from Perspective of Violation of Right to 
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［Abstract］ 

Funeral expenses are defined as a statutory item of personal injury compensation, which refers 
to expenses for the funeral of the deceased.  It is a special kind of property damage due to 
violation of right to life. The present system of compensation for funeral expenses has some 
defects, such as conflicting rules, confused system and inconsistent logics, thus leading to 
insufficient protection of the final “dignity” of the deceased. The very root cause rests on the 
inherent imperfection of theories of “compensation for actual loss” and “prepayment for interest 
of funeral expenses”. The right of claim relating to compensation for funeral expenses is 
characterized by phase, which should be based on Paragraph 2, Article 18 of Tort Law. Meanwhile, 
the article has also stipulated that the claimant shall be the actual payer of funeral expenses. In 
practice, before the Judicial Interpretation (2003) No.20 came into force, two compensation 
patterns were relied upon in relation to compensation standard of funeral expenses: one based on 
fixed-amount and the other, based on individual cases. For the latter pattern, the standard is 
limited to actual cost. However, since the Judicial Interpretation (2003) No.20 entered into force, 
only pattern based on fixed-amount has remained to be relied upon. This not only violates the 
principle of making-up for damage, but also constitutes indifference towards right to life. In view 
of the way of going by convention in judicial practice and actual social effects, the compensation 
pattern based on fixed-amount should be rectified and future legislation should be guided in the 
development of compensation pattern based on relative fixed amount. 
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The Change of Places of Political Parties in Constitutions: Taking the UK, US, France and 
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［Abstract］ 

After the bourgeois revolution and before the World War II, political parties were basically 
regarded as the enemy of the constitution in all classical constitutional ideas and practices. As a 
result, political parties’activities were subject to control. Let us take the UK, US and France as an 
example. The British Constitution restricted influence of political parties by suppressing its 
population’s participation while gradually extending suffrage. The US Constitution mapped out a 
great number of institutional arrangements to restrain activities of political parties by making use 
of doctrine of separation of powers and federalism. French picture demonstrated that during early 
days after the French Revolution, French Constitution was extremely hostile to political parties. 
However, none of these curbing efforts had ever met with success, since political parties’activities 
expanded as usual under multiple restrictions imposed by constitutions. On the contrary, political 
parties’activities sometimes even played a positive role in benefiting the smooth implementation 
of constitutions, such as the US Constitution Amendment XII which has strengthened the role of 
political parties in presidential election and strong backing to the stability of the Third Republic 
given by French political parties. Regarding political parties as the enemy of the constitution has 
links with bias and scorn taken by thinkers of enlightenment towards political parties and 
theoretical sophistry in which the majority was regarded as the all by some enlightenment thinkers. 



As for German experience, based on party state theory, the Basic Law of Germany, while carries 
on classical constitutional ideas, has also brought forth new ideas in the system of political parties. 
It has introduced political parties in German Constitution, thus enhancing their constitutional 
status. Nevertheless, in practice, some problems have arisen, including monopoly of political 
parties over democratic politics and complicated relationship between government and political 
parties. Taking into account these experiences and lessons, when confronted with issue of position 
of political parties in modern constitution, framers of constitution should adopt a positive 
approach to recognize the constitutional status of political parties. Based on this approach, framers 
then should consider issues such as whether to introduce political parties in constitution, what 
supports they should provide and how to guarantee the openness and development of popular 
democratic politics. 
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［Abstract］ 

The current law and regulations prohibit employees engaged in securities business from 
purchase and sale of shares, because legislators believe that by taking advantage of information 
collected, their engagement in trading is detrimental to other investors. However, theoretically, law 
ought to focus on illegal acts instead of making distinction on the basis of “status”. In practice, 
such stipulation, though having validity, yet has no actual effect, since it not only contravenes the 
legal norm of higher hierarchy within the present system of legal norms, but also lags behind the 
objective situation of social and economic development. At present, the assessment of the effect of 
enforcement of Securities Law of the PRC is being conducted by China Securities Regulatory 
Commission and during this process, it is necessary to reexamine the justification and rationality 
of law and regulations that prohibit employees engaged in securities business from purchase and 
sale of shares. In China, efforts should be made to gradually perfect the mechanism of regulation 
of insider dealing in terms of participation in securities trading by employees engaged in securities 
business, establish mechanism of control over trading involving conflicting interest, set up 
individual trading report and information disclosure system, and improve systems of 
administrative, civil and criminal investigations of liabilities and of regulations. Under this 
premise, employees engaged in securities business may no longer be prohibited from purchase and 
sale of shares by law. 
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Civil penalties, mainly applicable to unlawful acts violating government regulation and tax 
collection, have been increasingly used as means of law enforcement by federal regulatory 
agencies in the United States. For unlawful acts committed by parties concerned, they are part of 
administrative offence instead of natural crime and enforcement of civil penalties can play a role 
of prevention and remedy. When drawing up provisions of administrative penalties in federal law, 
attention is paid to their combination with other law enforcement tools, so to highlight their 



flexibility and function of important supplement to other sanctions such as criminal penalty and 
revocation of license. When determining the amount of fines, federal statutes and administrative 
rules as well have clearly stipulated specific formulas and factors of adjustment. In assessing and 
determining the amount of fines, administrative agencies will take into consideration both 
unlawful profits and seriousness of unlawful acts so as to maximize the effect of deterrence. In 
order to guarantee the efficiency, effectiveness and fairness of administrative penalty, two 
paradigms have been established in procedures of law enforcement. One concerns power 
conferred on administrative agencies in relation to assessment of settlement of fines and reaching 
a compromise. This paradigm requires a higher level of procedural safeguards. The other confers 
substantive power on the court but stresses the flexibility and efficiency of administrative 
procedures. In case the party concerned fails to pay fines imposed by a regulatory agency or 
defined by settlement agreement reached between two parties, federal district court is responsible 
for the execution of the decision of penalty or the settlement agreement. The law also provides that 
daily penalty and injunctive relief can be issued. Civil fines collected usually are turned over to 
the Treasury, but exceptions also provided to reward whistleblower or to compensate for the 
victim. 
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［Abstract］ 

A series of court-authorized caesarean sections decided in 1990s, England, reveals the 
deep-rooted medical and judicial paternalism in the area of gynaecology and obstetrics, including 
the general assumption of maternal incompetence, neglect of non-rational decision made by a 
pregnant woman, and the overwhelming stress on the protection of life and interests of the fetus. 
The principle of autonomy of patient has, therefore, blankly denied. Through a restrictive 
interpretation of the concept of competence, some courts try to circumvent the legal establishment 
that fetus does not possess legal personality, and some even challenge the position of the positive 
law overtly. Though Court of Appeal has placed a curb on this trend by two decisions, yet the 
theory of competence elaborated in its judgments has set the scene for the counter-attack of 
paternalism. As a result, so long as the widespread belief that it is best to deliver a healthy child at 
all costs, and a woman in labor is incompetent to make a valid decision is not corrected, the 
conflict between the puerpera-oriented legal policy and the fetus-oriented obstetrical training is 
not properly balanced, and the medical profession’s hegemony to decide what they believe is best 
for their patients is not dismantled, the gross denial of women’s autonomy, the use of the law to 
override pregnant women’s refusal of consent and forced caesarean sections will remain.  
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［Abstract］ 

As Real Right Law of the PRC makes registration the sole form of publicity for real property 
right transfer, protection of possession is largely ignored, thus allowing a third party to acquire 
better title simply by way of registration, while the original owner in possession is unable to 



defend against the registered title of the third party. To solve this problem, we may learn from 
England. Land Registration Act 2002 of England adopted a kind of qualified indefeasibility mode 
with emphasis placed on protection of proprietor in possession. In a dual-sale case, if the first 
buyer has been in actual possession of the real property, his/her right shall be protected as the 
better one and the second buyer shall not defend against the first buyer by way of registration. In 
case of forged transfer, when a buyer acquires a property through unauthorized disposition 
because of a third party’s forgery, and registers his/her title thereafter, the original owner can 
claim to rectify the register if he/she is still in possession. However, when a third party is in actual 
possession, the original owner can not claim to rectify the register. The rights and interests of the 
proprietor in possession can be protected by Land Registration Act 2002 of England only when 
he/she holds a proprietary right, is in actual possession, and the possession can be identified. 
Protection of possession signifies that law should get back to respect and protect the “safety of 
static ownership”, since peaceful life guaranteed by legal possession should not be jeopardized by 
other people’s registration. 
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As Max Weber describs traditional Chinese law as Kadi justice, his exposition has set off a 
heated discussion in Chinese academic community. The responses may be devided into two 
groups: the pros and cons. However, since both groups analyze Weber’s conclusion by using 
historical materials , they unavoidably deviate from Weber’s original intention. Kadi justice is by 
no means key part of Weber’s work and Weber himself also holds a modest attitude towards this 
conclusion. The very reason of the strong responses In China lies in the fact, that on one hand, the 
conpemporary Chinese intellectuals are bogged down in a knowledge delimma and contradictory 
mentality when confronted with great differences between the traditional Chinese civilization of 
the accepted rites and modern Western civilization of rule of law; and on the other, their 
misunderstanding of Weber. In fact, Weber’s Kadi justice is only a construction of an ideal pattern, 
with the purpose to highlight the characteristic of formal rationality of Western law. It does not 
fully conform to the reality of history, nor can it stand the test of history. The existing discussions 
have been entangled by historical details and confused methodology of legal history and that of 
sociology of law, so that Weber has not been really understood. We, therefore, don’t have to be 
tied down by Weber’s Kadi justice, but should pay close attention to the objective behind its 
methodology. 
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［Abstract］ 

The case of Odyssey is of significance to efforts made by Chinese government to recover 
Chinese cultural and historical relics lost overseas and to deal with litigations involving state 
immunity and property exemption in the US. In Odyssey case, an American district court applied 



long arm and constructive jurisdiction in relation to international salvage dispute. However, as 
Spain contended that the sunken treasure was taken from a Spanish vessel, the district court of the 
case decided that the court lacked jurisdiction based on the Foreign Sovereign Immunities Act, 
namely, the sunken vessel and the cargo aboard the vessel as well were immune from the court’s 
jurisdiction. As a matter of fact, state immunity has blocked the jurisdiction over action in rem by 
American court, and accordingly, the court of the case directly dismissed claim filed by Odyssey 
Marine Exploration without hearing the case in a substantive way. If a substantive hearing had 
been held, the court should not support the Odyssey’s claim on property right in rem, and the 
salvage costs incurred should not be justified, neither. 
 
 


